
 

 

 

 

May 7, 2018 Meridith H. Moldenhauer 
 

Direct Phone 202-747-0763 
Direct Fax 202-683-9389 
mmoldenhauer@cozen.com 

 

 

 
Frederick L. Hill, Chairperson 
Board of Zoning Adjustment 
441 4th Street, NW, Suite 200S 
Washington, DC 20010 
 

  
 RE: BZA Case No. 19683 – 260 Lincoln Court SE (the “Property”) 

Applicant’s Response to Office of Planning 

Chairperson Hill and Honorable Members of the Board: 
 
On behalf of Applicant Brian and Carolyn Wise (the “Applicant”), please consider the 

following a response to the Office of Planning (“OP”) supplement filed on May 1, 2018.  The 
Applicant submits that they have met the area variance standard for relief from the lot area and 
alley width requirements of Subtitle C § 303.3 for the reasons set forth in the record, during the 
hearings, and as affirmed in the OP supplement and herein. 
 
DCRA Permitting Division’s Processes and Procedures for Tax Lots Creates Practical 
Difficulty 

 
To corroborate Mr. Wise’s testimony that DCRA would not issue a paving permit for an 

alley tax lot, we enter into the case record affidavits from two individuals who have had similar 
experiences requesting a building permit from DCRA for an alley tax lot.  An affidavit from Owen 
Gibson is attached at Tab A and an affidavit from Stephen Varga is attached at Tab B.  Both Mr. 
Gibson and Mr. Varga separately visited DCRA and were told by representatives at DCRA’s 
Permitting Division that a record lot and a street address is required for a permit and they could 
not obtain a permit for an alley tax lot.1  See Tab A and Tab B.  We submit that the OP supplement 
addresses zoning regulations alone, and not the Applicant’s position that DCRA’s process, 
procedures or system create the practical difficulty to maintain an alley tax lot without 
subdivision.2   

 
The affidavits of Mr. Gibson and Mr. Varga mirror the Applicant’s experience with 

DCRA’s Permitting Division.  The Applicant testified that “when we went into DCRA, we were 
told that we would have to obtain relief for any use of the lot,” and “I could not get a certificate of 
                                                
1 As discussed throughout the case record, OP found this exact circumstance to be a practical difficulty in BZA Case 
19479 for 1 Library Court SE, saying a nonconforming alley tax lot created “a practical difficulty in attaining a 
building permit for any home renovations.”  During the April 17th hearing, OP acknowledged that the owner of the 
property at 1 Library Court SE could not get a permit because the property was a tax lot.  See 4/17/18 Hearing 
Transcript, pg. 113:5-9.   
2 Detrimental reliance on actions of city officials constitutes an exceptional situation that creates a practical 
difficulty.  See Oakland Condominium v. D.C. Bd. of Zoning Adjustment, 22 A.3d 748 (2011). 
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occupancy until the lot becomes a record lot.”  See 2/21/18 Hearing Transcript, pg. 341:5-6; see 
also 4/17/18 Hearing Transcript, pg. 90:24-91:2.   

 
The Applicant faces a practical difficulty because DCRA’s Permitting Division will not 

issue a permit until the property becomes a record lot.  This practical difficulty rises not necessarily 
due to DCRA’s interpretation of the zoning regulations but because of DCRA’s processes and 
procedures regarding permit issuance for tax lots.  If the Board strictly applies the lot area and 
alley width requirements of Subtitle C §303.3, the Applicant will not be able to subdivide the 
property into a record lot and will not be able to have a permit processed by DCRA. 
 
The Inability to Improve the Property for a Beneficial Use is a Practical Difficulty 
 
 Notwithstanding the inconsistencies in the DCRA permitting process, the Applicant faces 
a practical difficulty if the requirements of Subtitle C §303.3 are strictly applied because the 
Applicant cannot build any structure on the property without zoning relief.  Indeed, this was 
confirmed by the Zoning Administrator, who stated to OP that a record lot is required for “any 
principal structure.”  See Ex. No. 74, pg. 1.  Here, any structure at the Property would be deemed 
a “principal structure” because the lot is unimproved and an accessory structure is not applicable.  
Therefore, absent zoning relief, the Applicant would face a practical difficulty because the property 
could not be improved with a structure of any kind even if that structure is fully zoning compliant.3 
 
 Importantly, the inability to improve a lot has been deemed a practical difficulty by both 
the D.C. Court of Appeals and the Supreme Court of the United States.  In Russell v. BZA, the 
Court of Appeals reviewed the Board’s decision to grant variance relief from the lot area 
requirements for an unimproved lot in the R-1-B zone. See Russell v. D.C. Bd. of Zoning 
Adjustment, 402 A.2d 1231, 1233 (1979).  Under ZR-58, a private garage was a by-right use in the 
R-1-B zone and a parking pad was permitted by special exception.  See 11 DCMR §§ 201.1(n) and 
213.1.  Yet, in Russell, the Court of Appeals affirmed the Board’s finding of practical difficulty, 
stating: 
 

Where a property owner is deprived of all beneficial use of his property he is 
entitled to a variance.  [citation omitted].  Without this escape hatch, the application 
of the statute would be unconstitutionally confiscatory.  (emphasis added) See id. 
at 1236. 

 
The Russell Court also noted that “deprivation of all beneficial use is an extreme example of 
practical difficulty; area variances may issue, however, on less harsh facts.”  See id.  The Court 
found that the lot area restriction was “more than” unduly burdensome because “the owner could 
never sell the unimproved lot for a residential use absent a variance,” which would “effectively 
prevent development of the lot.”  See id.  The Supreme Court of the United States has adopted 
this precedent, stating that “it seems unlikely that common-law principles would have prevented 
the erection of any habitable or productive improvements on petitioner’s land; they rarely support 
prohibition of the ‘essential use’ of land.”  See Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1031 
(1992) (quoting Curtin v. Benson, 222 US 78, 86 (1911) (emphasis added). 
 

                                                
3 A matter-of-right shed or carport would be deemed a principal structure because no other structures are located on 
the Property; thus, a “separate lot of record” would be required before a zoning compliant permit could be issued. 



 

 

 The substantial case law is clear that the Applicant’s inability to improve the Property with 
any structure is a practical difficulty in and of itself.  Even if the Applicant is able to maintain a 
parking use, which is still uncertain, the DCRA process is clearly a practical difficulty.  Moreover, 
a parking use alone does not change the conclusion that the Applicant faces a practical difficulty 
with strict application of the lot area and alley width requirements of Subtitle C § 303.3 as 
confirmed by case law.  Therefore, the Applicant has met the burden for variance relief to 
subdivide the Property into a record lot, which would allow the Applicant to obtain a permit for a 
structure at the Property. 
 
Use of Property for Parking Creates Financial Hardship Constituting Practical Difficulty 

 Use of the Property for parking would not be a benefit because as shown here, such a 
minimal use would create financial hardship.  The Court of Appeals has clearly determined that 
financial hardship can constitute a practical difficulty.  See Klugman v. D.C. Bd. of Zoning 
Adjust., 107 A.2d 1117 (D.C. 2014) (upholding a BZA’s granting of an area variance where the 
matter of right use was not found to be an economically viable option).  Further, in the 1996 case 
of the Downtown Cluster of Congregations v. D.C. Bd. of Zoning Adjust.,  675 A.2d 484, the 
Court of Appeals affirmed the approval of variance relief based on the Board’s findings that a 
6% yield as a return on investment for a project without zoning relief created a financial hardship 
that constituted a practical difficulty.  This Board has also approved numerous cases with 
documented financial hardships.  See BZA Case No. 19315; BZA Case No. 19055; BZA Case No. 
18652; and BZA Case No. 18511.    

 
In this case, the Applicant will be faced with a practical difficulty that will negate any 

beneficial use of the Property without the variance relief for the subdivision.  Indeed, even if a 
paving permit could be issued, which is still uncertain, the associated parking use would not 
generate any profits.  Rather, it would result in substantial, year-over-year losses, based upon the 
property taxes associated with the Property and the rent the Applicant could hope to obtain for its 
use.  See property tax information and Capitol Hill-area parking spaces currently for rent at Tab 
C. Such a negative return clearly constitutes a financial hardship that makes it nearly impossible 
to conclude that the applicant will have a “beneficial” use of their property if the variance relief is 
denied. 

  
 Thank you for your attention and consideration of this matter. 
 

Sincerely, 
COZEN O’CONNOR 

 
 

By:  Meridith Moldenhauer 
  
 
 
 
 
 



 

 

Certificate of Service 
 
I hereby certify that on this 7th day of May, 2018, a copy of the foregoing Letter with 
Attachments was served, via electronic mail, on the following: 
 
District of Columbia Office of Planning 
c/o Matt Jesick, Development Review Specialist 
1100 4th Street SW, Suite E650 
Washington, DC 20024 
matthew.jesick@dc.gov 
 
Advisory Neighborhood Commission 6B 
c/o Daniel Ridge, Chairperson 
1504 Potomac Avenue SE 
Washington, DC 20003 
6B09@anc.dc.gov 
 
Advisory Neighborhood Commission 6B01 
c/o Jennifer E. Samolyk, SMD Commissioner 
407 2nd Street SE 
Washington, DC 20003 
6B01@anc.dc.gov 
 

 
        
 
 
        Meridith Moldenhauer 
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BRIAN WISE
CAROLYN WISE
205 3RD ST SE
WASHINGTON DC 20003-1904

Government of the District of Columbia
Office of Tax and Revenue
Real Property Tax Administration
1101 4th Street, SW
Washington, DC 20024

*9192147180301*

V 6.0-2018-01-19-RPBILL01



Government of the District of Columbia
Office of the Chief Financial Officer
Office of Tax and Revenue

1101 4th Street, SW
Washington, D.C.  20024

Notice Number: 9192147180301  Tax Year 2018 is October 1, 2017 thru September 30, 2018 Class 002

REAL PROPERTY TAX BILL

Square Suffix Lot Property Address Mrtg. No. Assessment Tax Rate/$100 Annual Tax

0762 0828 3RD ST SE $241,640 1.65 $3,987.06

DESCRIPTION TAX PENALTY INTEREST PAYMENT TOTAL

2018 First Half $1,993.53    $1,993.53

Total $1,993.53

Additional Information Taxpayer's Record See reverse side for important information

• Pay online; it's easy! See reverse for instructions on payment or visit www.taxpayerservicecenter.com.
• 14% of your Tax Year 2018 Real Property Tax is used to pay the General Obligation Bonds debt service requirement.

If paid by: Mar 31, 2018 Amount due: $1,993.53 If paid by: Jun 29, 2018 Amount due: $2,282.59

If paid by: Apr 30, 2018 Amount due: $2,222.78 If paid by: Jul 29, 2018 Amount due: $2,312.49

If paid by: May 30, 2018 Amount due: $2,252.69 If paid by: Aug 28, 2018 Amount due: $2,342.39

Square Suffix Lot Property Address Mrtg No. Assessment Tax Rate/$100 Annual Tax

0762 0828 3RD ST SE $241,640 1.65 $3,987.06

BRIAN WISE, CAROLYN WISE

Notice Number: 9192147180301

Notice Date: March 1, 2018

DCN # 1 8 1 1 0 0 6 1 5
Amount Enclosed: $ , , .

For Official Use Only:

PAYMENT DUE BY: Mar 31, 2018

AMOUNT DUE: $1,993.53

--------------------PLEASE DETACH HERE AND RETURN THIS PORTION WITH YOUR PAYMENT--------------------

  8   0762    0828   181100615   0000199353 

 

OFFICE OF TAX AND REVENUE
REAL PROPERTY TAX ADMINISTRATION

P.O. BOX 98095
WASHINGTON, DC 20090-8095
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TAX BILL INFORMATION

PAYMENTS:
You must pay your real property tax bill by March 31 for the first half tax payment and by September 15 for the second half tax
payment.  If the due date is on a weekend or holiday, it is due the next business day.

Payments may be made in the following manner:
1. Pay online using our eCheck system at  www.taxpayerservicecenter.com:

• Click on the Real Property Tab and then click Online Bill Payment;
• You will need information from the front of this bill to make your payment.

2. Pay by check payable to the “DC Treasurer”:
• To ensure your payment is recorded accurately, you must write your Square, Suffix, and Lot number on

your check or money order;
• Mail your check with the coupon at the bottom of this notice to Office of Tax and Revenue, P.O. Box 98095,

Washington, DC 20090-8095;
• If paying for more than one property, you must include separate checks for each payment voucher.

3. Pay in person at any DC branch of the Wells Fargo Bank:
• Be sure to include the coupon at the bottom of this notice to ensure timely credit for your payment.

PENALTY, INTEREST, AND FEES:
The law provides that if your real property tax is not paid in full by the due date on the tax bill, the Office of Tax and Revenue
must charge a penalty equal to 10 percent of the delinquent tax and interest on the delinquent tax at the rate of 1.5 percent per
month (or part thereof) until paid. Furthermore, a $65 fee will be assessed for each dishonored payment.

TAX SALE:
Properties delinquent in the payment of real property tax, BID tax, special or nuisance assessment, water bill or public space
rental charge for one year may be subject to being sold at the tax sale in July of the year following the date of this bill.  If your
property becomes subject to tax sale, in addition to being advertised in the newspapers, you will be notified of the possibility of
tax sale in a special notice.  The notice will give you instructions on procedures to prevent the sale of your property.

PROPERTY CREDITS, DEDUCTIONS, AND TAX RATES:
The Homestead Deduction, Senior/Disabled Property Owner Tax Relief and the Assessment Cap Credit are automatically
deducted (if applicable) to calculate the tax amount due on this tax bill.  The Homestead Deduction and Assessment Cap
Credit are deducted from the current Assessed Value to arrive at the current Estimated Taxable Assessment; these amounts
were indicated on your annual assessment notice mailed to you by March 1st. The current “Total Value” annual assessment
and current “Taxable Assessment” are also viewable on our website, www.taxpayerservicecenter.com, by clicking on Real
Property and then Real Property Tax Database Search. The Senior/Disabled Property Owner Tax Relief reduces the tax bill by
50% of the tax on the Taxable Assessment. To learn more about the Assessment Cap Credit in reference to real property tax
liability please visit www.taxpayerservicecenter.com, click on Real Property, and then click on Real Property Other Credits and
Deductions.

Class  Tax Rate per $100  Description

1 $0.85 Residential real property, including multifamily

2 $1.65 Commercial and industrial real property, including hotels and motels, for the first $3 million
of assessed value

2 $1.85 Commercial and industrial real property, including hotels and motels, for assessed value
more than $3 million

3 $5.00 Vacant real property
4 $10.00 Blighted real property

APPLY FOR OR REPORT CHANGE IN HOMESTEAD, SENIOR/DISABLED TAX RELIEF:
If you are not currently receiving but believe you are eligible for Homestead, Senior/Disabled tax relief, you may apply online
following the instructions below. If you are currently receiving the Homestead and/or Senior/Disabled tax relief but you are no
longer domiciled in the District, if the property is no longer your principal place of residence, or if the property is receiving the
Senior/Disabled tax relief and the total of your household’s Federal adjusted gross income exceeds $130,550, you must notify
us within 30 days of the change to cancel your tax relief.  You can apply or report a change in the following manner:

• Visit our website at  www.taxpayerservicecenter.com;
• Click on the Real Property tab, click on the Homestead Deduction to select the applicable form.

ADDRESS CHANGE:
Obtain a change of address form online at  www.taxpayerservicecenter.com:

• Click on the Forms tab, click on Real Property Tax Forms and Publications, and click on Change of Address;
• Complete the form and mail to the address on the form or fax to the number indicated on the form.

While we do take steps to find better addresses if mail is returned, it is your responsibility to be sure we have your correct
mailing address.

BILL QUESTIONS:
Please contact our Customer Service Center at 202-727-4TAX (4829). Or, please send a detailed explanation to the Office of
Tax and Revenue, Real Property Tax Administration, Attention: ASD Chief, 1101 4th St, SW, Suite 550, Washington, DC
20024. Assistance with property classifications III (3) and IV (4), please contact the Department of Consumer and Regulatory

Affairs, Vacant Building Enforcement Unit at 202-442-4223 or e-mail vacantbuilding@dc.gov.



  

 












